RESERVED
STATE CONSUMER DISPUTES REDRESSAL COMMISSION
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HON'BLE MR. SANJAI KUMAR, MEMBER

For the Appellant - Sri Ashok Mehrotra, Advocale
For the Respondent - Sri V.K. Singh, Advocate
DATED: 2%.07- 2o0\S™

JUDGMENT
MR JUSTICE VIRENDRA SINGH, PRESIDENT

This appeal has been filed by the appellant against the judgment and order
dated 25.05.2012 passed by District Consumer Forum, Sultanpur in Complaint
case no. 09 of 2011 allowing the complaint against opposite parties 1 and 2 and
directing them to pay insurance amount of Rs.5.20.460/- to the complainant within
2 month alongwith interest @ 09% p.a. from the date of filing the complaint till the
payment is made and also pay Lo the complainant a sum of Rs.5000/- towards
compensation and Rs.1000/- as litigation charges.

Briefly stated the facts of the case as per complaint are that the complainant
purchased a Bolero D.1. Jeep on 25 01.2008 for a sum of Rs.5,20,460/- with the
financial assistance provided by the Canara Bank , Sultanpur which was fully
insured by the opposite party for the period 25.01.2008 to 24.01 2009 under policy

qumber 190117231160086Y9. The said vehicle was having temporary
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registration no. UDK-00-18-776 and due to serious iliness the complainant could

of the vehicle. In the night of 25/26.03.2008 the

not get the permanent registration
ich was duly given to all the concerned

said vehicle was stolen information of wh

d papers were cubmitted by the complainant 10 the

opposite parties. The require
es rejected the claim of the complainant.

opposite parties but the opposite parti
Being aggrieved the complainant filed the complainant before the District

‘nsurance amount of Rs.5.,20,460/- alongwith interest

Consumer Forum claiming

and compensation.

d 2 filed their written statement stating that the

The opposite parties 1 an
03.08.2010 as there is violation of

claim of the complainant was rejected on

There was neither an

the complaint of the complainant 18

Qection 39 of the M.V Act y delay nor any deficiency in

service on the part of the opposite parties and

liable to be dismissed.

filed the written statement hefore the District

Opposite parly noe.3 has also
it, theft of the vehicle occurred and

itting the loan piven by
posite parties 1 and 2.
aring both the parties and perusing the

Consumer Forum adm
that the vehicle was insured with op

The District Consumer Forum after he

plaint of the complainant by the impugned order

entire record allowed the com
ant in the present appeal.

which has been challenged by the appell
d counse! for the appellant and

Ashok Mehrotra, learne
¢ respondent and perusec

rd that the said vehicle was not

We have heard Sri
gri VK. Singh, |earned counsel [or th | the entire record.

There is no dispute of the facts on reco
registered on the date of loss i e. the theft occurred of the vehicle and the
27.02.2008 which denotes that on the date

temporary registration Wis expired on

i e. 26.03.2008 the vehicle was not register
ned counsel for the ap
40 and 41 of the Motor

of theft ed in the name of the owner
per contention of the lear pellant, breach of

as violation of Sections 39,

which 1s, as

insurance contract as well
Vehicles Act and therefore, the claim repudiated by the insurance company stands

ju::liﬁed.
We have come across the following Citations in respect to breach of

the claim repudiation:-
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rsus _INitin Khandelwal _—

conditions © fthe

l. “National [nsurance Compainty Limited_ve

reported in (2008) 11 SCC 259" ‘r/
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In this case the {lon ble Supreme Courl has held that in case of

theft of vehicle nuture of use of the vehicle cannot be looked into. In that

case the vehicle though registered and insured as a private vehicle at the
time of theft, was heing used as a taxi for carrying passengers oh payment |
and the repudiation of the claim by nsurance Company was hased only on
the ground thal the vehicle was being used contrary to the 1erms and |
conditions of the insurance policy. In this case the Hon 'ble Supreme Court |
has held that eved assumtg that there was a breach of conditions of the

insurance policy, the insurer ought f0 have settled the claim on non-

ctandard basis and Jjustified the claim upto extent of 75% which was

awarded by the Hom 'ble National Conmmission.

w Amalendu Sahoo versus Oriental Insurance Company Limited reported

in (2010) 4 SCC 536"

Wherein Hon ble Supreme Court has held that the insurer could not

repudiate the claim in toto, wherein hreach of terms qf'm;rmg;:rehen.y ive policy
was alleged therehy repudiating the claim by the insurer alleging that the
vehicle was hired oul in preach of policy al the time of meeling with
accident.  The Hom ble Suprenme Court in this €ase thereby applving the
guidelines laid down in the "A;'Jpa.pmsad Pathak (2006)2 cpJ 144 (NC)"
have held that the insurer could not repudiate the claim in 1010 and thus
awarded 50% of the claimed amount of the insured.

“New India Assurance _Company Limited __versus Narayan Prasad

Appaprasad Pathak =11 { 2206) CPJ 1 44 (NC)"

In this case the Flon 'hle National Commiss ion. in a case where the
vehicle was drivedi carrying more passengers than permi”ed by a driver
without being duly licensed, settled the claim at 75% on non standard basis

in the light of the guidelines issued by GIC which are as follows:

S No.  Descriptioh Percentage of settlement
(i) Under declaration of licensed Deduct 3 years’ difference in
Carrying capacity premium from the amount of

Claim or deduct 25% of claim
amount, whichever is higher.

(ii) Overloading of ‘vehicles beyond Pay clainms not exceeding

Licensed carrying capacity 75% of admissible claim.
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(iii) Any other breach of warraniy: Pay upto 75% of admissible claim
condition of policy including
limitation as (0 use.

“HDFC Chubb General Insurance Company Limited versus Il Gupita

and others — 1 (2007) CPJ 274 (NC)"

In this case the Hon 'ble National Commission did not Justify the
repudiation of the claim on this ground that the vehicle did not have
permanent registration number as the non registration of the vehicle did not
led to accident and if the insurer was SO strict about said condition they
should have cancelled the policy within reasonable time after bringing it to

the knowledge of insured.

“B. V. Nagaraju versus ( Yriental Insurance Company Limited — 11{1996)
CcpPJ 28 (5C)".

In this case the Hon'ble Supreme has held that in a case of

denying the liability of the Insurance Company on the ground that goods
vehicle was being used for carrying nine passengers against permissible
limit of six , the Insurance Company cannot take advantage of “Exclusion
Clause” of the policy that the insured vehicle was entitled to carry 6
workmen exeluding driver beeatse those 6 workmen when rravelling in the

vehicle are assumed not to have increased any risk from the point of view of
the Insurance Company on occurring of an accident. The misuse of the
vehicle in that stag. was somewhat irregular though, but not so fundamental
in nature so as lo put an end 1o the contract, unless some factors existed

which by themselves had gone to contribute to the causing of the accident.

11 (2013) CPJ 528 (NC) — Bharti_Axa General Insurance Company

Limited and another versus B.A. Lokesh Kumar ”

The Hon ble N.C.D.R.C. has held in respect IO invalid registration
wumber and breach of conditions of policv that registration of vehicle is
mandatory requircment of law as per Section 39 of the Motor Vehicle Act,

1088 and since the vehicle did not have valid registration number on the
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date of accident the use of vehicle was in violation of law and condition of

insurance policy. Therefore, the repudiation of the claim is justified.

7 %2014 (4) T.A.C. 1 (S§C) — Narinder Singh versus New India Assurance

Company Ltd and _others”

In this case the Hon ble Supreme has held that that in this case
registration of vehicle was expived on 11.01 2006 when the vehicle was
without registration and nothing was brought on record to show that owner
of vehicle either applied for permanent registration as contemplated under
Section 39 of the Act or made any application for extension of period of
temporary registration on ground of some special reasons and since using da
vehicle on public road without any registration is not only an offence
punishable under Section 192 of the M.V. Act but also a fundamental breach
of terms and conditions of policy contract therefore the Insurance

Company is not liable for damages.

No doubt in the case of Narinder Singh and in the case of Bharti Axa
General Insurance Company Limited Hon’ble Supreme Court and Hon’ble
N.C.D.R.C. have held that wherein the registration of vehicle is expired and the
vehicle is being used without registration in violation of Section 39 of the Motor
Vehicle Act, there being no evidence to show that either the permanent registration
was applied or the extension of period of temporary registration was sought, the
repudiation of the claim is justified as the vehicle was being used on public road
without any registration which is not only an offense punishable under Section
107 of the M.V. Act but also a lundamental breach of terms and conditions of
policy contract but with utmost regard to the law laid down by the Hon’ble
Supreme Court as well as Hon’ble N.C.D.R.C. in the aforesaid cases, we are of this
view that the case before us is dilferent on the facts of the case considered by the
Hon’ble Supreme Court as well as Hon’ble N.C.D.R.C. because there had been the
case of plying the vehicle on public road without registration amounting the
offense under M.V. Act as well as the violation of the policy condition, while in
this case before us the vehicle was not being plied on the public road for

committing any offense rather the vehicle was stationed in the premises of the
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vehicle from where it was stolen. It was a case of theft wherein the registration
and non registration have no nexus cither to the theft of the vchicle or
commission of any of the offense. In our view the law laid down by the Hon’ble
Supreme Court in the case of Nitin Khandelwal , Amalendu Sahoo and B.V.
Nagaraju and the law laid down by the Hon’ble N.C.D. R.C. in the case of Narayan
Prasad Appaprasad Pathak and in the case of lla Gupta is relevant law applicable in
this case before us and on the strength of that law at least 75% of the amount of
‘nsurance is worth to be allowed to the complainant/respondent even assuming
that there was a breach of condition of the insurance policy. We find our view
further more justified for the fact that even after knowing the fact that thcle had
been merely the registration for one month as temporary registration and which is
further to be extended or to be allowed as permanent registration later on, at the
ime of issuing the policy by the insurer, the insurer never asked the
insured/complainant to get his registration as permanent registration or otherwise
the insurer shall terminate the contract of insurance. Neither the insurance contract
is terminated by the insurance company on the date of expiring of the temporary
registration, nor any notice is issued in this regard by the insurer L0 the insured.

Hence in the light of the aforesaid discussion we are of this view that this
appeal deserves to be partly allowed.

Order

The aforesaid appeal is partly allowed. The impugned order is partly

amended that that complainant is entitled to get 75% of the insurance amount

which is mentioned in the impugned order to the tune of Rs.5.20.460/-. Rest of the

impugned order of the District Consumer Forum concern all remain intact.
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