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uRardl o gRid fHar 5 aRardl gR1 due @y W T WaT & e
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uRardl gRT &afagii @ folg W0 24,00,000.00 (W0 =ifew «r) feema
S @ areAr 1 @ Y qer g8 ot g @ T & b aRkard @
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& W b i gm W e fear w8, e gRT ST &6
MY =T 05.03.2012 Bl R /ASHZS B U1 & T 21 30
grefHr ux # fquell Wwgr—1 gRT SN & ey fAHIeh 05.03.2012 BT
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T |
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4. faueh wea—1 gRT 39 a2 @1 i 3R fear war & b 98
e & gaRT IS HE F BN a9 & Bl o b forg
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TEl B |
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vggegel drtel (Equitable Mortage) @1 URHINT :—

" Section 58 (f) of Transfer of Propert Act, 1882 defines

'equitable mortgage' as under :

"Mortgage by deposit of title-deeds.-

(f) Where a person in any of the following towns, namely, the
towns of Calcutta, Madras, [and Bombay], and in any other town
 which the State Government concerned may, by notification in

the Official Gazette, specify in this behalf, delivers to a creditor or hig
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oo,
- agent do.cuments of title to immoveable property, with intent to create
a security thereon, the transaction is called a mortgage by deposit of
title-deeds."

g9 uRveg # gRardl gRT WA Wated =rded @ iy R.
Jankiraman V/s State Represented by Inspector of Police (2006) 7
Supreme Court Cases 697 ¥ Ig @el T 2 & vagege AWl
(Equitable Mortage) &T gol &9 Ho <lscel sis W Bl & 3k
A Haten =aTerd g1 ufaufed g @ gg e fFfdare g
ST ® 5 yaeae Anter a1 of wrfcd & ol qxdrdsll Bl gl A
| SIRAT A {6 S@ Bremiidl sl B |

e de s vl w wdEh & 5 vegced Anter @1 sl
i @ HA BTN & PHEARN AT SEdl  BIewfadl A8
HEARI |

fauell Hear—1 &1 yom smufed fo uRard) o1 aRdrg dreferferd
g, e 89 O 2 v 1 fafcem vae @ wifdur Sowied
e fAfTIH—1986 WX R el 8, wdifd fafice o wifders
Sy IRt 1 ui—24 A H a1 wr 8, e g aRarg
W @ e P AT R B BN B < af B AR e B A
o | TR R gg dem farvim € 5 uRare @ f& ad 2012 #
SRgel fhar a1 & 98 Fro@iid &l Ao # IR Al Tl |
ferfice @1 forg AFHT wdleg =RTed Ud AFHR TS 3-[N
mmmﬁm?ﬁqﬁﬁw%ﬁﬁ "Question of

Limitation is the combination of both facts and law, moreover

pleadings, circumstances and the nature of the case determines the
cause of action before arriving at the conclusion of the case to be
barred by virtue of the rule of limitation, the question of limitation is to
_ be decided at the initial stage i.e. at the inception of the complaint
case, the question of limitation Prescribed under Section 24 A in the
Consumer Act is to be seen and followed by the Consumer councils
which is mandatory."

N R H A Hared <RI gR1 " State Bank of India
versus B.S. Agricultural Industries (I) II (2009) CPJ 29 (SC) " H
freferRad Rigra ufafea 3 1 €, o 6 Fr=fefad € —
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" 7. Section 24 A of the act, 1986 prescribes limitation period
for admissioin of a complaint by the Consumer For a thus :

" 24A. Limitation period — (1) The District Forum, the State
Commission or the National Commission shall not admit a complaint
unless it is filed within two years from the date on which the cause of
~ action has arisen.

(2) Notwithstanding anything contained in Sub-section (1), a
complaint may be entertained after the period specified in Sub-section
(1), if the complaint satisfies the District Forum, the State Commission
or the National Commission, as the case may be, that he had sufficient
cause for not filling the complaint within such period:

Provided that no such complaint shall be entertained unless the
National Commission, the State Commission or the District Forum, as
the case may be, records its reasons for condoning such delay.

It would be seen from the aforesaid provision that it is
peremtory in nature and requires Consumer Forum to see before it
admits the complaint that it has been filed within two years from the
date of accrual of cause of action. The Consumer Forum, however, for
the reasons to be recorded in writing may condone the delay in filing
the complaint if sufficient cause is shown. The expressioin, 'shall not
admit a complaint' occurring in Section 24A is sort of a legislative
command to the Consumer Forum to examine on its own whether the
complaint has been filed within limitation period prescribed
~ thereunder. As a matter of law, the Consumer Forum must deal with
the complaint on merits only if the complaint has been filed within two
years from the date of accrual of cause of actioin and if beyond the
said period, the sufficient cause has been shown and delay condoned
for the reasons recorded in writing. In other words, it is the duty of the
Consumer Forum to take notice of Section 24A and give effect to it. If
the complaint is barred by time and yet, the Consumer Forum decides
the complaint on merits, the Forum would be committing an illegality
and, therefore, the aggrieved party would be entitled to have such

il Y

; order sect aside.
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On its plain averments, the complaint is barred by time and
ought to-have been dismissed as such but curiously this aspect was not
examined by any of the Consumer Fora although specific plea to this
effect was taken by the Bank.

Since the complaint is barred by time and liable to be
dismissedon that count, it would be unnecessary to examine the other
grounds of challenge.

By way of foot not, we may observe that the learned Counsel
sought to raise an equitable plea that the bank was under an obligatioin
to protect the interest of the complainant and in this regard placed
reliance upon the decision of this Court in Sumatidevi M. Dhanwatay
. v. Union of India & Ors, II (2004) CPJ 27 (SC) = III (2004) SLT
227=2004 (4) SCALE 607. Firstly, the cited judgment has no
application to the present fact situation. Secondly, and more
importantly, the complaint having been held time barred, this plea is
not of much significance.

In the result, the appeal is allowed, and the decision of the
Natioinal Commission dated October 1, 2001, affirming the orders of
State Commissioin and District Forum, is set aside. The complaint
stands dismissed as time barred. The parties shall bear their own
costs."

SURIGT & W H AEAIG ST 3[ART §RT " United India
Insurance Company Limited and another versus R. Piyarelal Import
and Export Limited I (2010) CPJ 22 (NC) " # fr=falRed fHer<
ufoarfed B A &, o b A=faRad & —

" On the plea of the learned Counsel for the petitioner/Nigam

that the complaint was barred by limitation, we are of the view that the
said contentioin has to be rejected for the simple reason that the
~ petitioner/Nigam while refunding the cheque for Rs. 3,000 stating
therein that no plot was available had failed to refund the initial 10%
deposit of the value of the plot i.e. Rs. 332 so as to put an end to the
dispute. By retaining this amount of Rs. 332 and also another sum of

Rs. 500, which was deposited by the respondent-complainant was kept

et ﬁ/




alive. This would constitute a continous cause of action and, therefore,
the objectioin with regard to complaint being barred by limitation has

to be overruled. "

Sad fafy eraxemeit @ uRefied & St gg ey fAfdarg @
fr @ o uRarg Iuvigar #g # dweliy 48 8 eFR g% WHINil @
st <iRaer &l fohar Tar &1 uRQge wRor # fuel Wer-1 g
319 P9 U U4 39U TarEerd H gAN ol YUH b ARl 8F B
g @ T 81 e Wen—1 gN BE W TE e we man @
P R ol UUF @ T § Ud 39 Ry A uRardy bl fud o)
fer | ara: s 1 31 89 I8 W g8 R B Sl yus
B O & 9% ged R e o €| uRard) @1 s uRkare W I8 v
®ue & b uRad 4 B IR fuefl WEr—1 @ e Hol Swihs
a0 DY BT Hy UN [QUel) W1 §RT IS O URarel Bl Hel
TS & 9o fRd T | g 9@ P $9 T @ S=iRA e
fe=iTe 05.03.2012 T 3urel W fauell \@a—1 gr1 -wi fHar Tar|
. TH TG W UE W & ol & b uRardl @1 Bl it gae
Continious 2 3iR IwdT uRarg Iuviadr AfAIFgH o ax—24 A 9
qIfere e8] Bl B |

fauell Wwm—1 gR1 gUN favg 9§ Sornr WAl ® & S gN
o U= A B O & draojg W gRaErE] B gERT wYd 5,00,000.00
o1 o far mar iR Ify uRard), fauell wwer—1 @ 39 9wl @
favg o o @ foIg 3nMdeT WG FRAT © A 98 S9 3MMded W
faam e wad B |

fauell wer—1 gRT ST SAEEd W g Gy ®el el Pel Tl
% 5 98 uRaTEl @ FoT <A, afew U Har T R 5 98 RuR 39
39 ufliey # gRardl g1 <iRea @ A fRad 989 & e wer,
Tel03Tg0%M0, BORIT 8 o & M 9 wal &1 sracied Jeayel 8
ST 21 Sad el ol # = veR @ W @ e B, o e
gHR B A H IRd & Hed BT 85 Ulaed o < @l a1q fauen
-1 7 P& g Sod A B el H iR & #g § g
HEITF Tagedel WIS A% B /Ul 2 3ifd Wl & Hol qu=l
B1 o 3 YA WM H fauef de—1 | SE W Al 98 gann € &6
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ol 993 9 B8M @ Reafd # i @ eyR R Sad ol S ar
81 | 39 199 19 3l @F oFR folRad oM & URR—13 @ W1 Uer
S 1 .8 W g b foedl W 9% Ud GEAfREe 3vIege ¥ aFR
| P SUHIGT 0T B Ay SHAET R Rl § O I TRSad Aol
S WY H AU FHM B ol IWAS] ST BN TS GT I AN
Tl e | aRardl 9 e uRarg & TRaR—13 H I8 W U9 fhar
g & P N J vd wERfad sREICge 99 @F WEl T Ve §
Fifh D I AU AHH B el YUF 78l 2| 31k BH 39 Y W
ugad § b R+t a1 @ g v @ ford wfed & e g
DT BIFT AT SIS 3 |

fquell Tear—1 g1 g deA fhar war 2 & I=iA el i 9
- DI3 3B g Ufdew 78 ot 7| fauel) wem—1 grr oo @ forRad
AU § b8l R g 91 T8 Ful T T B A g1 |awRi A
HIig FA T8 B T T I8 W gE HoF Afda g 5 uRard @
ERT ST fbar 1T Hal yua fauell deg—1 gNT iR &R faar
21 9T S b Adsll H PHH Bl GRIT FRar & A1 T8 | 39 uRled
H HEA™ A /AN @7 Mg C.L. Khanna Vs. Dena Bank 2006
NCJ 51 (NC) # ug fafey =gawen ufquifeq & i & "R §@ gwr
ol TGS @l Siid 2 dl 98 Qaeil § dHl &1 dHelr 991 & 3R
fe g9 oy # aRerdl s 7 @1 deen dE Y81 ATl gafen
" HFHIG RIS RN A /O 1,00,000.00 &ARYRT T w0 25,000.00 AR
g R fabar |

1. Whether the complaint is time-barred ?

a. From the facts stated above, it is absolutely clear that the
complainant delivered the title deeds of the property to the Bank for
obtaining loan in 1973. It is also undisputed that on the basis of the
pledge of the title deeds, the complainant received loan from the Bank.
At no point of time the Bank had denied its liability to return the title
deeds delivered by the Complaint is time-bared. It is Therefore, it
~ would be difficult to arrive at a conclusion that this complaint is time-
bared. It is not the case that the loan transactioin was squared up by

the Bank and thereafter, at no point of time there was denial on the part

of the Bank to deliver the title deed. @

g




A

b. Secondly, the Bank had never informed the complainant
that as the title deed was lost, therefore they would bot deliver it to the
complainant.

c. On the contrary there is evidence on record by way of
correspondence exchanged between the Bank and the Advocate Mr.
R.M. Gupta with regard to the title deed delivered by the complainant
and request for its return. "

" From the above discussion, it is extablished that the
" complainant handed over the title deeds of Okhla property, to the Bank
for taking loan from it. The said title deed was handed over to R.M.
Gupta & Co. for verification. R.M. Gupta had given a certificate that
the complainant was having clear marketable title in the same property
situated near Okhla Railway Station. The said title clear was not
returned to the complainant. It is also established that the complainant
was asked to deliver the title deed of his house situated at about Fazal
Road. From the correspondence it is apparent that the complainant
was in financial difficulty upto 1989. Thereafter, by letter dated 21
" June, 1989 the complainant informed the Bank that he was prepared
to pay the outstanding dues and that his title deeds be returned. For
this, he was required to approach various authorities. Finally, he
approached the Banking Ombudsman and as he could not gbet any
compensation for settlement of the account, he was required to file
complaint before this Commission. Considering these facts and the
directions given by the Ombudsman, it would be just and reasonable to
direct that—

(i) The Bank would not to charge any interest on the loan
" amount from June, 1989 :

(ii) To publish an advertisement in the newspapaer as directed
by the Banking Ombudsman with regard to the loss of title deed :

(iii) Tu return the title deed of other property No. 11, Abul Fazal
Road, New Delhi :

(iv) The Bank shall pay comensation of Rs. 1,00,000/- to the

complainant for the aforesaid deficiency in service.
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Order accordingly. In the result, the complaint is allowed to the
aforesaid extent. Opposite party shall pay costs quantified at Rs.
25,000/- to the complainant. "
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" Where private undertakings are taken over by the Government

or Corporations are created to discharge what is otherwise State's
functioin, one of the inherent objectives of such social welfare
measures is to provide better, efficient and cheaper services to the
people. Any attempt, therefore, to exclude services offered by
statutory or official bodies to the common man would be against the
provisions of the Act and the spirit behind it. It is indeed unfortunate
. that since enforcement of the Act there is a demand and even political
pressure is built up to exclude one or the other class from operation of
the Act. How ironical it is that official or semi-official bodies which
insist on numerous benefits, which are otherwise available in private
sector, suceeed in bargaining for it on threat of strike mainly because

of larger income accruing due to rise in number of consumers and not

due to better and efficient functioning claim exlusion when it comes to
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accountability from operation of the Act. The spirit of consumerism is
so beeble and dormant that no association, public or private spirited,
raises any finger on regular hike in prices not because it is necessary
but either because it has not been done for sometime or because the
operational cost has gone up irrespective of the efficiency without any
- regard té its impact on the common man. In our opinion, the entire
argument found on being statutory bodies does not appear to have any
substance. A government or semi-government body or a local
authority is as much amenable to the Act as any other private body
rendering similar service. Truly speaking it would be a service to the
society if such bodies instead of cleaming exlusion subject themselves
to the Act and let their acts and omissions be scrutinized as public
accountability is necessary for healthy growth of society. The
jurisdiction and power of the courts to indemnify a citizen for injury
: sufferedldue to abuse of power by public authorities is founded as
observed by Lord Hailsham in Cassel & Co. Ltd. v. Broome 13 on the
principle that, an award of exemplary damages can serve a useful
purpose in vindicating the strength of law' and ordinary citizen or a
common man is hardly equipped to match the might of the State or its
instrumentalities. That is provided by the rule of law. It acts as a check
on arbitrary and capricious exercise of power. In Rookes v. Barrard 14
it was observed by Lord Devlin, 'the sercants of the government are
also the sercants of the people and the use of their power must always
- be subofdinate to their duty of service.! A public functionary if he
acts maliciously or oppressively and the exercise of power results in
harassment and agony then it is not an exercise of power but its abuse.
No law proveds protection against it. He who is responsibly for it
must suffer it. Compensation or damage as explained earlier may arise
even when the officer discharges his duty honestly and bona fide.
But when it arises due toi arbitary or capricious behaviour then it loses
its individual character and assumes social significance. Harassment
of a common man by public authorities is socially abhorring and
- legally iinpermissible. It may harm him personally but the injury to

society is for more grievous. Crime and corruptioin thrive and prosper
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in the society due to lack of public resistance. Nothing is more
. damaging than the feeling of helplessness. An ordinary citiszen instead
of complaining and fighting succumbs to the pressure of undesirably
functioning in offices instead of standing against it. Therefore the
award of compensation for harassment by public authorities not only
compensates the individual, satisfies him personally but helps in
curing social evil. It may result in improving the work culture and
help in changing the outlook. Wade in his book Administrative Law
has observed that it is so the credit of public authorities that there are
simply few reported English decisiojns on thim form of malpractice,
. namely, misfeasance in public offices which includes malicious use of
power, deliberatge maladministration and perhaps also other unlawful
acts causing injury. One of the reasons for this appears to be
development of law which, apart, from other factors succeeded in
keeping a salutary check on the fuctioning in the government or semi-
government offices by holding the officers personally responsible for
their capricious or even ultravires action resulting in injury or loss to a
citizen by awarding damages against them. The concept of authority
and power exercised by public functionaries has many dimensions. It
. has undérgone tremendous change in socioeconomic outlook. The
authority empowered to functioin under a statute while exercising
power discharges public duty. It has to act to sub serve general
welfare and common good. In discharging this duty honestly and bona
fide, loss may accrue to any person. And he may claim compensatioin
which may in circumstances be payable. But where the duty is
performed capriciously or the exercise of power results in harassment
and agony then the responsibility to pay the loss determined should be
whose ? In a modem society no authority can arrogate to itself the
. power to act in a manner which is arbitary. It is unfortunate that
matters which require immediate attention linger on and the man in the
street is made to run from one end to other with no result. The culture
of window clearance appears to be ttotally dead. Even in ordinary
matters a common man who has neither the political backing nor the

financial strength to match the inactioin in public oriented departments@
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gets frustrated and it erodes the credibility in the system. Public
administration, no doubt involves a vast amount of administrative
discretion which shields the action of administrative authority. But
where it is found that exercise of discretioin was mala fide and the
complainant is entitled to compensation for mental and physical
harassment then the officer can no more claim to be under protective
cover. When a citizen seeks to recover compensation from a public
authority in respect of injuries suffered by him for capricious exercise
of power and the National Commission finds it duly proved then it has
a statutory obligation to award the same. It was never more necessary
than today when even social obligations are regulated by grant of
statutory powers. The test of permissive form of grant is over. It is
now imperative and implicit in the exercise of power that it sould by
for the sake of society. When the court directs payment of damages or
compensation against the State the ultimate suffers is the common
man. It'is the tax payers' money which is paid for inaction of those
who are entrusted under the Act to discharge their duties in accordance
with law. It is, therefore, necessary that the Commission when it is
satisfied that a complainant is entitled to compensation for harassment
or mental agony or oppressioin, which finding of course should be
recorded carefully on material and convincing circumstances and not
lightly, then it should further direct the department concerned to pay
the amount to the complainant from the public fund immediately but to
recover the same from those who are found responsible for such
unpardonable behaviour by dividing it proportionately where there are
more than one functionaries.

The entire purpose of widening the definition is to include in it
not only day-do-day buying and selling activity undertaken by a
common man, but even such activities which are otherwise not
commercial in nature, yet they partake of a character in which some
benefit is conferred on the consumer... Similarly, when a statutory
authority develops land or allots a site or constructs a house for the
benefit of a common man, it is as such, "service" as by a builder or

contractor... When possession of the property is not delivered withi?
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stipulated period, the delay so caused is denial of "service". Such
disputes or claims are not in respect of the immovable property as
argued, but "deficiency in rendering of service" of particular standard,
* quality or grade... Similaryly, when a Statutory Authority undertakes
to develop land and frame housing scheme, it while performing
statutory duty, renders service to the society in general and individual
in particular. A Development Authority while developing the land or
framing a scheme for housing discharges statutory duty, the purpose
and objective of which is service to the citizens. A person who applies
for allotment of building site or for a flat constructed by the
Development Authority or entered into an agreement with a builder or
a contractor is a potential user and the nature of construction is
- covered in the expressioin "service" of any description.”

The Act requires provider of service to be more objective and
care taking and it is still more in public service. When private
undertakings are taken over by the government or corporations or are
created to discharge what is otherwise State's function and the
objective of such social welfare is to provide better, efficient and cost
effective services to the peoplel. A Government or semi-government
body or a local authority is as much amenable to the Act as any other
private body rendering similar service. The expression 'Housing
- Counstruction' in the definition of "service" inserted by Ordinance No.
14 of 1993 demonstrates the entire purpose of widening the definition,
which are otherwise not commercial in nature, yet they partake of a
character in which some benefit is conferred on the consumer.
Construction of a house or a flat can be achieved by a person either by
doing it himself or by hiring services of a builder or contractor, later
being for consideration and is a service as defined in the Act.
Similarly, when a statutory authority develops land or allots a site or
constructs a house for the benefit of a common man, it is as much
* service as by a builder or a contractor. The one is contractual service
and the other statutory service. Any defect in construction activity

would be denial of comfort and service to a consumer under the Act."
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9 Wrl H Gaziabad Development Authorty v/s. Balbir Singh
(2004) 5 SCC 65 # fawferRad Rygrd gfaurfed foar ar & —

" The provisions of the Consumer Protection Act enables a
consumer to claim and empower the Commission to redress any
injustice done. The Commission or the Forum is entitled to award not
only value of goods or services but also to compensate a consumer for
injustice suffered by him. The Commissio/Forum must determine that
such sufferance is due to mala fide or capricious or oppressive act. It
" can tren determine amount for which the authority is liable to
compensate the consumer for his sufferance due to misfeasance in
public office by the officers. Such compensation is for vindicating the
strength of law. It acts as a check on arbitary and capricious exercise
of power. It helps in curing social evil. It will hopefully result in
improving the work culture and in changing the outlook of the
officer/public servant-No authority can arrogate to itself the power to
act in a manner which is arbitary. Matters which require immediate
attention should not be allowed to linger on. The Consumer must not
" be made to run from pillar to post. Where there has been capricious or
arbitary or negligent exercise or non exercise of power by an officer of
the authority, the Commission/Forum has a statutory obligation to
award compensation. If the Commission/Forum is satisfied that a
complainant is entitiled to compensation for loss or injury or
for harassment or mental agony or oppressioin, then after recording a

finding it must direct the authority to pay compensation and then also
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direct recovery from those found responsible for such unpardonable
behaviour.
At this stage itself it must be mentionewd that learned
Attorney General had relied upon the case of Ghaziabad Development
Authority V. Union of India reported in II (2000) CPJ 1 (SC) = IV
| (2000) SLT 654=(2000) 6 SCC 113, Wherein, whilst considering a
case of breach of contract under Section 73 of the Contract Act, it has
been held that no damages are payable for mental agony in cases of
Authority (supra) and held that liability for mental agony had been
fixed not within the realms of contract but under principles of
administrative law. In this case the award towards mental agony was
deleted on the ground that these were no pleadings to that effect and no
finding on that point. This authority does not take a contrary view to
the principles laid down in Lucknow Development Authority's case but
| merely differentiates it on fcts. Thus where there is a specific finding
of misfeasance in public office compensation for mental agony can be
granted. If there are findings of misfeasance in publice office then the
principles set out in this authority will have no application and the
principles set out in Lucknow Development Authority's case
(supra) would apply. In such cases it would be open for the
Commission/Forum to grant compensation for mental agony.
There can be no dispute to the principles laid down in Prashank
Kumar Shahi's case and Bihar State Housing Board's case (supra). It is
on these principles that it is already held that awarding interest at a flat
rete of 18 % is not justified. It is clear that in all these cases interest is
being awarded as and by way of compensation/damages. Whilst so
awarding it must be shown that there is relationship between the
amount awarded and the default/unjustifiable delay/harassment. It is
thus necessary that there be separate awards under each such head with
reasons why such award is justified. However, the principles that
interest must be granted at the current rate of interest is only applicable
where the proceedings are for recovery of debt or damages. They
' apply where a refund of amount is being claimed and the direction is to
refund amounts with interest. The principles which govern grant of

interest do not apply to grant of compensation. For this reason also it
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becomes necessary to consider facts and award damage/compensatioin
" under various heads."

AFFRI ST JMANT §RT “Complaint No—23 /2008, Om Rice
Mill Versus National Insurance Company Limited & athoers decided
on 27.08.2012 " this commission took the view that in case of
deficiency in service 18% interest is payable by the department.

In Punitive Damages Case Laws (Quote)..........
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